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This section of the FEDERAL REGISTER 

contains notices to the public of the proposed 
issuance of rules and regulations. The 

purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 

rules.

FEDERAL RESERVE SYSTEM

12CFR Part 208
[Regulation H; Docket No. R-0909]

Membership of State Banking 
Institutions in the Federal Reserve 
System; Recordkeeping and 
Confirmation of Certain Securities 
Transactions Effected by State 
Member Banks

AGENCY: Board o f Governors o f the 
Federal Reserve System .
ACTION: Proposed rule; request for 
p u b lic  com m ents.

SUMMARY: The Board o f Governors o f the 
Federal Reserve System  is  proposing  
am endm ents to Regulation H pertaining  
to  the recordkeeping and confirm ation  
o f certain securities transactions. The 
am endm ents w ou ld  accom m odate  
d evelop m en ts in  the securities markets 
by adding certain yield-related  
confirm ation d isclosure requirem ents 
for transactions in vo lv in g  debt and 
asset-backed securities effected  by State 
m em ber banks for custom ers, and  
provid ing for three day settlem ent o f  
those transactions. The proposed  
am endm ents also w ou ld  clarify that 
State m em ber banks that effect de  
m in im is  governm ent securities 
brokerage transactions and are exem pt 
from registration under Department o f  
the Treasury regulations, also are 
exem pt from Regulation H. F inally, the  
proposed  am endm ents address the 
m inim um  recordkeeping requirem ents 
for State mem ber banks exem pt from the 
paragraph, and in clu d e several new  
defin ition s and various language edits. 
DATES: C om m ents m ust be subm itted on  
or before February 2 8 ,1 9 9 6 .
ADDRESSES: Com m ents should  refer to 
D ocket No. R -0909 , and m ay be m ailed  
to Mr. W illiam  W. W iles, Secretary, 
Board o f Governors o f the Federal 
Reserve System , 20th Street and 
C onstitution A venue, N.W .,
W ashington, DC 20551. Com m ents also  
m ay be delivered  to Room B -2222 o f the 
E ccles B uild ing betw een  8:45 a.m. and

5:15 p.m . w eekdays, and to the guard 
station  in  the E ccles B uilding courtyard  
on 20th Street, NW (betw een  
C onstitution A venue and C Street) at 
any tim e. Com m ents received  w ill be 
available for inspection  in  room  M P -  
500 o f the Martin B uilding betw een  9:00
a.m. and 5:00 p.m. w eekdays, excep t as 
provided  in  12 CFR 261.8(a) o f the  
Board’s rules regarding availability o f  
inform ation.
FOR FURTHER INFORMATION CONTACT:

A ngela  D esm ond, Senior C ounsel, or 
Susan M eyers, Senior Securities  
A nalyst, (202) 4 52 -2781 . For users o f  
T elecom m unications D evice for the D eaf 
(TTD), please contact Dorothea  
T hom pson , (202 /452 -3544 ), Board o f  
Governors o f the Federal Reserve 
System , W ashington, D.C. 20551. 
SUPPLEMENTARY INFORMATION: Section  
208 .8(k) o f Regulation H, 12 CFR pa1!  
208, w as adopted in  1979 to ensure that 
banks effecting securities transactions 
for custom ers conform  to securities  
industry practices w ith  respect to the  
m aintenance o f records, and the content 
and tim ing o f confirm ations and  
account statem ents.1 S ince that tim e, a 
num ber o f  market and regulatory  
changes have occurred that have  
relevance to these provisions. A s a 
result, the Board has determ ined that 
the recordkeeping and notification  
requirem ents o f Regulation H sh ou ld  be  
am ended  to ensure that procedures 
fo llow ed  by State m em ber banks 
con tin u e to conform  w ith  SEC and  
Departm ent of the Treasury regulations, 
and are consistent w ith  princip les o f  
safe and sound banking practices. For 
purposes o f organization, the contents o f  
§'208.8(k) w ou ld  be m oved in to  a new  
§ 2 0 8 .2 4 .

C om m ents are requested on the  
proposed  am endm ents as described in  
m ore detail below . The proposed  
am endm ents are lim ited  to n ew  § 208.24  
(current § 208.8(k)) o f Regulation H and  
are not m eant to obviate the need  for the  
general review  o f the w h ole  regulation  
sch edu led  for the latter part o f 1996.2 
A ccordingly, com m ents pertaining to 
other provisions of Regulation H shou ld

1 44 FR  43258 (July 24, 1979).
2 The OCC and the FDIC are considering similar 

amendments to their versions of the regulation, 12 
CFR Part 12, 44 FR 43252 (July 24,1979) and 12 
CFR Part 344, 44 FR 43261 (July 24.1979) 
respectively. Consideration of the amendments now 
will ensure continued consistency among the three 
regulations and obtain parity with securities 
industry practices.

be w ith h eld  until notice of a general 
review  is  announced.

Summary of Proposed Amendments
T he provisions o f § 208.8(k) w ou ld  be 

m oved  to a n ew  section  (§ 208.24) at the  
end  o f subpart A o f R egulation H and  
paragraph (k) of § 208.8 w ou ld  be 
reserved.

§ 208.24(a) Definitions.
T he draft am endm ents w ou ld  add  

d efin ition s of: asset-backed security, 
com p letion  o f the transaction, crossing  
o f b u y  and se ll orders, debt security, 
governm ent security and m unicipal 
security. In general, the new  defin itions  
are based  on defin itions contained in  
the Securities Exchange A ct, 15 U.S.C. 
78a e t  seq ., or in  the SEC’s confirm ation  
rule 1 0 b -1 0 ,17 CFR 240.10b-10, and are 
necessary  for applying the proposed  
confirm ation  d isclosure and the three 
day settlem ent requirem ents. F inally, 
the term dea ler  ban k  in  the defin ition  o f  
cu s to m er  w ou ld  be replaced w ith  the 
term m u n ic ip a l secu rities broker or  
d ea le r  to clarify that a bank acting as a 
m u n icip a l securities broker is  not a 
custom er for purposes o f § 208.24 of 
R egulation H.

§ 208.24(b) Recordkeeping.
N ew  language w ou ld  be added to 

clarify that § 208.24 ap p lies to 
governm ent securities transactions 
effected  for custom ers by State m em ber 
banks and to m unicipal securities 
transactions effected by State mem ber 
banks that are n o t registered as 
m u n icip a l securities dealers. The 
am endm ents also w ou ld  relocate all 
confirm ation recordkeeping  
requirem ents into th is section . 
Explanatory language at the end o f the 
section  w ou ld  be m oved to the first 
paragraph to sim plify  the section .

§ 208.24(c) Content and Time of 
Notification.

T he am endm ents w ou ld  rename the  
section  to clarify its subject matter. 
Substantively, the am endm ents w ou ld  
delete  the old  five b u sin ess day 
requirem ent for confirm ation delivery in  
form er § 208.8 (k)(3) and (k)(4) and  
provide that confirm ations be g iven  or 
sent to  custom ers “at or by com pletion  
o f the transaction,” defined  as the 
paym ent and delivery o f the securities 
in  § 208.24(a).

In addition , the proposed  
am endm ents w ou ld  require
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confirm ations to: (i) contain  a legend  
w hen  the security is  callable prior to 
maturity indicating that an early  
redem ption cou ld  affect the y ie ld  stated  
on  the confirm ation and offering  
additional inform ation on  request 
(proposed §208.24(c)(2)(v iii); (ii) 
d isc lo se  the y ie ld  and/or resulting  
dollar price o f transactions involv ing  
debt securities and asset-backed  
securities (proposed § 208.24(c)(2) (Lx) 
and (x)); and, (iii) ind icate w h en  a debt 
security, other than a governm ent 
security, is  unrated by a nationally  
recognized  statistical rating organization  
(proposed § 208.24(c)(2)(xi)). The 
proposed d isclosu res w o u ld  conform  
bank confirm ations w ith  d isclosures  
n ow  required o f broker dealers under 
SEC rule 1 0b -10 . T hey a lso  conform  to 
longstanding practice in  the m unicipal 
securities industry.

In proposing am endm ents to th is 
section , the Board is  m indfu l o f the  
securities regulators’ determ inations 
that these confirm ation d isclosures  
constitute m aterial inform ation  
necessary to describe the securities or to 
identify  the transaction. C om m ent is  
requested concerning the extent to 
w h ich  banks already are m aking the 
proposed  confirm ation d isclosures to 
custom ers. C om m ent a lso  is  requested  
w hether it w ou ld  be preferable to 
incorporate SEC rules 1 0 b -1 0 ,1 7 a -3  
and 17a—4 by reference for State 
m em ber banks to refer to, rather than 
specify  d iscrete item s o f  confirm ation  
disclosure in  the regulation. F inally,
§ 208.24 (c)(v)-(c)(v ii) require State 
m em ber banks to d isc lo se  in  agency  
transactions the nam e o f any broker 
dealer u tilized , the am ount o f such  
broker dealer’s com m ission , and the 
am ount o f com m ission  or other 
rem uneration being received  by the 
bank. Som e have argued that these  
requirem ents have an anticom petitive  
effect. Com m ent is  requested w hether  
th is provision  is  inappropriately  
anticom petitive, and, i f  so, h ow  a bank  
sh ou ld  d isc lo se  its rem uneration and  
the rem uneration going to other parties 
on agency transactions.

§ 208.24(d) Notification by agreement; 
alternative forms and times.

Section  208.24(d)(current section  
208.8(k)(4)) w ou ld  be renam ed to 
ind icate that it deals w ith  alternative 
arrangements under w h ich  custom ers 
receive notifications o f securities  
transactions effected by State m em ber 
banks. Other than conform ing language 
edits, a substantive change w ou ld  be 
m ade to § 208.24(d)(v), pertaining to 
notifications o f transactions in  periodic  
plans, to require that notification  be 
provided to custom ers “not less than

every three m on th s” rather than the 
current requirem ent o f “as soon  as 
possib le  after each  transaction .” This 
w ou ld  conform  the section  w ith  SEC 
rule 10b -10  (notifications required at 
least quarterly) w h ile  creating flexib ility  
in  sch edu ling  notifications in  period ic  
plans.

§ 208.24(e) Securities Trading Policies and 
Procedures.

A  n ew  § 208 .24 (e)(l)(iii) w o u ld  be 
added to require State m em ber banks to 
establish supervisory procedures and  
reporting lin es for back office personnel 
that are separate from those estab lished  
to oversee personnel accepting orders 
and effecting transactions under  
§ 208.24 (e)(l)(i) and (e)(l)(ii).

§ 208.24(f) Settlement of Securities 
Transactions.

Proposed § 208.24(f), on settlem ent o f  
securities transactions, w ou ld  require 
State m em ber banks to provide for three 
day (T+3) settlem ent for securities  
transactions effected  for custom ers 
u n less the parties agree to a different 
settlem ent date at the tim e o f  the  
transaction. T he requirem ent w ou ld  
apply to transactions in  securities that 
fall under SEC rule 1 5 c 6 - l ,  17 CFR 
240.15c6—1, for broker dealers.3

The Board requests com m ent w hether  
the proposed section  is  n eed ed  for 
banks to m eet T+3 settlem ent, w here  
appropriate, o f transactions effected  for 
custom ers. F inally , i f  the Board 
determ ines to adopt the n ew  section , 
com m ent is  requested w hether banks 
prefer that Regulation H incorporate 
SEC rule 1 5 c 6 - l  by reference rather 
than the proposed  language.

§ 208.24(g) Exceptions.
The exceptions previously  found in  

current § 208.8(k)(6) w ou ld  be contained  
in  § 208.24(g). A  n ew  § 208.24(g)(2) 
w ould  clarify that State m em ber banks 
that effect up  to 500 governm ent 
securities brokerage transactions and are 
exem pt from registration under  
Department o f the Treasury regulation  
401.3(a)(2)(i), 17 CFR 401.3(a)(2), also  
are exem pt from § 208.24. T his  
exem ption  w ou ld  not be available i f  a 
bank has filed  n otice or is required to 
file notice indicating that it acts as a 
governm ent securities broker or dealer. 
Staff at the Bureau o f Public Debt, 
w h ich  is the organization w ith in  the 
Department o f the Treasury that is  
responsib le for adm inistering 17 CFR 
404.4(a), on recordkeeping by

s E xceptions or other re lief, and ch an ges  in  the 
standard settlem en t cy c le  ad op ted  b y th e  SEC under  
rule 15c6—1 a lso  w o u ld  ap p ly  to S tate m em ber  
banks. MSRB ru les require bank d ea lers  to settle  
m u n icip a l secu rities  tran saction s b y T+3.

governm ent secu rities brokers and  
dealers that are financial institu tions, 
has advised  that they are considering  
am ending th is regulation to clarify any 
am biguity w ith  respect to the  
recordkeeping requirem ents for 
financial in stitu tion s that conduct 
governm ent securities transactions 
resulting from the interplay o f  the 
regulation w ith  the recordkeeping  
requirem ents o f R egulation H.

§ 208.24(h) Safe and Sound Operations.
F inally , a n ew  § 208.24(h), on  safe and  

sound  operations, w o u ld  be added  
stating that p rin cip les o f safety and  
sou n d n ess require a bank to m aintain  
effective system s o f  records and controls 
regarding custom er securities  
transactions that reflect accurate 
inform ation and are su ffic ien t to 
provide an adequate basis for an audit 
o f the inform ation. T his prov ision  is 
consisten t w ith  the longstanding  
interpretation and w ou ld  clarify w hat is 
expected  o f  banks that qualify  for an 
exception  from § 208.24(h).

Regulatory Flexibility Act
The Board b e lieves there w ill be no  

significant econ om ic im pact on a 
substantial num ber o f sm all entities if  
th is proposal is  adopted. C om m ents are 
in v ited  on th is statem ent.

Paperwork Reduction Act
In accordance w ith  § 3506 o f the 

Paperwork R eduction  A ct o f 1995 (44 
U.S.C. Ch. 35; 5 CFR 1320 A ppend ix  
A .l) ,  the Board rev iew ed  the proposed  
rule under the authority delegated  to the 
Board by the O ffice o f  M anagem ent and 
Budget. C om m ents on  the co llec tion s of 
inform ation sh ou ld  be sent to the Office 
o f M anagem ent and Budget, Paperwork  
R eduction Project (7100 -0196 ), 
W ashington, DC 20503, w ith  co p ies  of 
such  com m ents to be sent to Mary M. 
M cLaughlin, Federal R eserve Board 
Clearance Officer, D iv is ion  o f  Research  
and Statistics, M ail Stop 97, Board of 
Governors o f the Federal Reserve 
System , W ashington, DC 20551.

The co llec tion  o f  inform ation  
requirem ents in  th is proposed  
regulation are found in  12 CFR 208.8(k). 
T his inform ation is required to ev idence  
com pliance w ith  the requirem ents of 
section  208.8(k) o f R egulation H. The 
respondents are for-profit financial 
in stitu tions. Records m ust be retained  
for three years.

The Federal Reserve m ay not conduct 
or sponsor, and an organization is  not 
required to respond  to, th is inform ation  
co llection  u n less  it d isp lays a currently 
valid  OMB control num ber. The OMB 
control num ber is 7100 -0 1 9 6 .
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T he proposed am endm ents w ould  
provide for on ly  a m inor addition  in  
disclosure practices o f  state mem ber 
banks, w ou ld  not increase the banks’ 
reporting requirem ents to the Federal 
R eserve, and w ou ld  have a negligib le  
effect on respondent burden. The 
estim ated burden is  3 m inutes per 
response. There are 1,214 respondents 
and the num ber o f their recordkeeping  
and notification  occurrences varies w ith  
the am ount and type o f  securities  
transactions. The total annual 
recordkeeping and d isclosu re burden for 
these respondents is  estim ated  to be 
165,520 hours. B ased on  an hourly cost 
o f $20, the annual cost to the public is  
estim ated to be $3 ,310 ,400 .

Because the records w ou ld  be 
m aintained at state m em ber banks and 
the notices are not provided  to the 
Federal Reserve, n o  issu e  o f  
confidentia lity  under the Freedom  of 
Information A ct arises.

C om m ents are in v ited  on: (a) w hether  
the proposed  co llec tio n  o f  inform ation  
is  necessary for the proper performance 
o f the Federal R eserve’s functions; 
includ ing  w hether the inform ation has 
practical utility; (b) the accuracy o f the 
Federal R eserve’s estim ate o f  the burden  
o f the proposed  inform ation collection , 
includ ing  the cost o f com pliance; (c) 
w ays to enhance the quality, u tility , and  
clarity o f the inform ation to be 
collected; and (d) w ays to  m in im ize  the 
burden o f inform ation co llec tion  on  
respondents, in clu d in g  through the use  
o f autom ated co llec tion  techn iques or 
other forms o f inform ation technology.

List of Subjects in 12 CFR Part 208

A ccounting, A griculture, Banks, 
banking, State m em ber banks, 
C onfidential b u sin ess inform ation, 
Crime, Currency, Federal Reserve 
System , F lood insurance, Mortgages, 
Reporting and recordkeeping  
requirem ents, Securities.

For reasons set out in  the preamble, 
the Board proposes to am end 12 CFR 
Part 208 as set forth below :

PART 208—MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM 
(REGULATION H)

1. T he authority citation  for Part 208 
continues to read as follow s:

Authority: 12 U.S.C. 36. 248(a), 248(c), 
321-338a, 37ld, 461, 481-486, 601, 611,
1814, 1823(j), 1828(o), 18310, 1831p-l, 3105, 
3310, 3331-3351 and 3906-3909; 15 U.S.C. 
78b, 781(b), 781(g), 781(i), 78o-4(c)(5), 78q, 
78q-l and 78w; 31 U.S.C. 5318; 42 U.S.C. 
4012a, 4101a, 4104b, 4106 and 4128.

§ 208.8 [Amended]
2. In § 208.8 paragraph (k) is  rem oved  

and reserved.
3. A  n ew  § 208 .24  is  added  at the end  

o f subpart A  to read as fo llow s:

§ 208.24 Recordkeeping and confirmation 
of certain securities transactions effected 
by State member banks.

(a) Definitions. For p urposes o f th is  
§208.24:

Asset-backed security sh a ll m ean a 
security that is  serv iced  prim arily by the  
cash flow s of a d iscrete p oo l o f  
receivables or other financia l assets, 
either fixed  or revolving, that by their  
terms convert into cash  w ith in  a fin ite  
tim e period p lu s any rights or other 
assets designed  to assure the servicing  
or tim ely  d istribution o f  p roceeds to the 
security holders.

Collective investment fund shall 
m eans funds h eld  by a State m em ber  
bank as fiduciary and, con sisten t w ith  
loca l law , in vested  co llec tiv e ly  as 
follow s:

(1) In a com m on trust fund  
m aintained by su ch  bank exc lu s iv e ly  for 
the co llective  investm ent and  
reinvestm ent o f m on ies contributed  
thereto by the bank in  its capacity  as 
trustee, executor, adm inistrator, 
guardian, or custod ian  under the  
U niform  Gifts to M inors Act; or

(2) In a fund con sistin g  so le ly  o f  
assets o f  retirem ent, p en sion , profit 
sharing, stock bonus or sim ilar trusts 
w h ich  are exem pt from F ederal incom e  
taxation under the Internal R evenue  
Code (Title 26).

Completion of the transaction effected  
by or through a state m em ber bank shall 
mean:

(1) For purchase transactions, the tim e  
w hen  the custom er pays th e  bank any  
part o f the purchase price (or th e  tim e  
w hen the bank m akes the book-entry for 
any part of the purchase price i f  
applicable), how ever, i f  the custom er  
pays for the security prior to the tim e  
paym ent is requested or becom es due, 
then the transaction sh a ll be com pleted  
w hen  the bank transfers the security  
into the account o f the custom er; and

(2) For sale transactions, th e  tim e  
w hen the bank transfers the security out 
o f the account o f the custom er or, if  the 
security is  not in  the bank’s custody, 
then the tim e w h en  the security  is  
delivered  to the bank, how ever, i f  the  
custom er delivers the security  to the  
bank prior to the tim e delivery  is  
requested or becom es d ue th en  the 
transaction shall be com p leted  w hen  the 
banks m akes paym ent in to  the account 
o f the custom er.

Crossing of buy and sell orders shall 
m ean a security transaction in  w h ich

the sam e hank acts as agent for both the  
buyer and the seller.

Customer shall mean any person or 
account, including any agency, trust, 
estate, guardianship, committee or other 
fiduciary account, for which a State 
member bank effects or participates in 
effecting the purchase or sale of 
securities, but shall not include a 
broker, dealer, bank acting as a broker 
or dealer bank or issuer of the securities 
which are the subject of the 
transactions.

Debt security as u sed  in  paragraph (c) 
of th is section  shall m ean any security, 
such  as a bond, debenture, n ote or any 
other sim ilar instrum ent w h ich  
evid en ces a liab ility  o f  the issuer  
(including any security  o f  th is  type that 
is  convertible into stock  or sim ilar  
security) and fractional or participation  
interests in  one or m ore o f  any o f the 
foregoing; provided, h ow ever, that 
securities issu ed  by an in vestm en t 
com pany registered under the  
Investm ent C om pany A ct o f  1 9 4 0 ,1 5  
U.S.C. 8 0 a - l  et seq ., sh a ll n ot be 
included  in  th is d efin ition .

Exercise investment discretion with 
respect to an account shall mean if the 
State member bank, directly or 
indirectly, is authorized to determine 
what securities or other property shall 
be purchased or sold by or for the 
account, or makes decisions as to what 
securities or other property shall be 
purchased or sold by or for the account 
even though some other person may 
have responsibility for such investment 
decisions.

Government security shall mean:
(1) A security that is a direct 

obligation of, or obligation guaranteed 
as to principal and interest by, the 
United States;

(2) A  security that is  is su ed  or 
guaranteed by a corporation in  w h ich  
the U nited States has a d irect or indirect 
interest and w h ich  is  designated  by the 
Secretary o f the Treasury for exem ption  
as necessary or appropriate in  the public  
interest or for the protection  o f  
investors;

(3) A security issu ed  or guaranteed as 
to principal and interest by any  
corporation w h ose  securities are 
designated, by statute sp ecifica lly  
nam ing the corporation, to  constitute  
exem pt securities w ith in  the m eaning of 
the law s adm inistered by the Securities 
Exchange C om m ission; or

(4) A ny put, ca ll, straddle, option , or 
privilege on a security as described  in  
paragraph (1), (2), or (3) o f  th is  
defin ition  other than a put, call, 
straddle, option, or priv ilege that is  
traded on one or m ore national 
securities exchanges, or for w h ich  
quotations are d issem in ated  though an
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autom ated quotation system  operated by  
a registered securities association.

Municipal security shall m ean a 
security w h ich  is  a direct obligation of, 
or obligation guaranteed as to principal 
or interest by, a State or any politica l 
subd iv ision  thereof, or any agency or 
instrum entality o f a State or any 
politica l subdivision  thereof, or any  
m unicipal corporate instrum entality o f  
one or more States, or any security  
w h ich  is an industrial developm ent 
bond (as defined in  § 103(c)(2) o f  the  
Internal R evenue Code o f 1954) the  
interest on w h ich  is  excludable from  
gross incom e under § 103(a)(1) o f such  
Code if, by reason o f the application  o f  
paragraph (4) or (6) o f § 103(c) o f such  
Code (determ ined as if  paragraphs
(4)(A), (5) and (7) w ere not inclu d ed  in  
such  § 103(c), paragraph (1) o f such  
§ 103(c) does not apply  to such security.

Periodic plan (including dividend 
reinvestment plans, automatic 
investment plans and employee stock 
purchase plans) means any written 
authorization for a State member bank 
acting as agent to purchase or sell for a 
customer a specific security or 
securities, in specific amounts 
(calculated in security units or dollars) 
or io the extent of dividends and funds 
available, at specific time intervals and 
setting forth the commission or charges 
to be pa? ri by the customer in 
connection therewith or the manner of 
calculating them.

Security means any interest or 
instrument commonly known as a 
security, whether in the nature of debt 
or equity, including any stock, bond, 
note, debenture, evidence of 
indebtedness or any participation in or 
right to subscribe to or purchase any of 
the foregoing. The term security does 
not include:

(1) A deposit or share account in a 
federally or state insured depository 
institution;

(2) A loan participation;
(3) A  letter of credit or other form o f  

bank indebtedness incurred in  the 
ordinary course o f business;

(4) Currency;
(5) A ny note, draft, b ill o f exchange, 

or bankers acceptance w h ich  has a 
m aturity at the tim e of issuance o f not 
exceed ing  n ine m onths, exclu sive  o f  
days o f grace, or any renew al thereof the  
maturity o f w hich  is likew ise lim ited;

(6) Units of a collective investment 
fund;

(7) Interests in a variable amount 
(master) note of a borrower of prime 
credit; or

(8) U.S. Savings Bonds.
(b) Recordkeeping. Except as provided 

in paragraph (g) of this section, every 
State member bank effecting securities

transactions for custom ers, in clu d in g  
transactions in  governm ent Securities, 
and m unicipal securities transactions by  
banks not subject to registration as a 
m unicipal securities dealers shall 
m aintain the fo llow ing records w ith  
respect to such transactions for at least 
three years. N othing contained  in  th is  
section  shall require a bank to  m aintain  
the records required by th is paragraph 
rule in  any given  m anner, provided  that 
the inform ation required to  be sh ow n  is  
clearly and accurately reflected and  
provides an adequate basis for the audit 
o f such  information.

(1) Chronological records o f  original 
entry containing an item ized  daily  
record o f all purchases and sa les o f  
securities. The records o f original entry  
sh a ll show  the account or custom er for 
w h ich  each such transaction w as 
effected , the description o f  the  
securities, the unit and aggregate 
purchase or sale price (if any), the trade 
date and the nam e or other designation  
o f the broker/dealer or other person  
from w hom  purchased or to w hom  sold;

(2) A ccount records for each custom er  
w h ich  shall reflect all purchases and  
sales o f  securities, all receipts and  
d eliveries o f securities, and a ll receip ts  
and disbursem ents o f cash w ith  respect 
to transactions in securities for such  
account and all other debits and credits 
pertaining to transactions in  securities;

[V) A  separate m em orandum  'or lor 
ticket) o f each order to purchase o se ll 
securities (whether executed  or 
cancelled), w h ich  shall include:

(i) The account(s) for w h ich  the  
transaction w as effected;

(ii) W hether the transaction w as a 
market order, lim it order, or subject to  
sp ecia l instructions;

(iii) The tim e the order w as received  
by the trader or other bank em ployee  
responsib le for effecting the transaction;

(iv) The tim e the order w as p laced  
w ith  the broker/dealer, or i f  there w as 
no broker/dealer, the tim e the order w as  
executed  or canceled;

(v) The price at w h ich  the order w as 
executed; and

(vi) The broker/dealer utilized;
(4) A  record of all broker/dealers 

selected  by the bank to effect securities 
transactions and the am ount of 
com m ission s paid or allocated  to each  
such  broker during the calendar year; 
and

(5) A  copy o f the w ritten notification  
required by paragraphs (c) and (d) o f  
th is section.

(c) C ontent an d  tim e o f  notification . 
Every State member bank effecting a 
securities transaction for a custom er at 
or before com pletion  of the transaction  
shall give or send to such custom er

either o f the fo llow ing  types o f  
notifications:

(1) A copy o f the confirm ation o f a 
broker/dealer relating to the securities 
transaction; and if  the bank is to receive  
rem uneration from the custom er or any  
other source in  connection  w ith  the 
transaction, and the rem uneration is  not 
determ ined pursuant to a prior written  
agreem ent betw een the bank and the 
custom er, a statem ent o f the source and  
the am ount o f any rem uneration to be 
received; or

(2) A written notification  disclosing:
(i) The nam e o f the bank;
(ii) The nam e o f  the custom er;
(iii) W hether the bank is  acting as 

agent for such  custom er, as agent for 
both such custom er and som e other 
person, as principal for its ow n  account, 
or in  any other capacity;

(iv) The date o f execu tion  and a 
statem ent that the tim e o f  execu tion  w ill 
be furnished w ith in  a reasonable tim e  
upon  written request o f such  custom er, 
and the identity, price and num ber o f  
shares or units (or principal am ount in  
the case o f debt securities) o f  such  
security purchased or so ld  by such  a 
customer;

(v) The am ount o f any rem uneration  
received  or to be received , directly  or 
indirectly , by any broker/dealer from  
su ch  custom er in  con n ection  w ith  the 
transaction;

(vi) The am ount o f any rem uneration  
received  or to be received  by the bank 
from the custom er and the source and  
am ount o f any other rem uneration to be 
received  by the bank in  con nection  w ith  
the transaction, u n less rem uneration is  
determ ined pursuant to a w ritten  
agreem ent betw een the bank and the 
custom er, provided, how ever, in the  
case o f Governm ent securities and 
m unicipal securities, th is paragraph
(c)(2)(vi) shall apply on ly  w ith  respect 
to rem uneration received  by the bank in  
an agency transaction;

(vii) The nam e o f the broker/dealer 
utilized; or, w here there is  n o  broker/ 
dealer, the nam e o f the person from 
w h om  the security w as purchased or to 
w h om  it w as sold , or the fact that such  
inform ation w ill be furnished w ith in  a 
reasonable tim e upon w ritten request;

(viii) In the case o f a transaction in  a 
debt security subject to redem ption  
before maturity, a statem ent to the effect 
that the debt security m ay be redeem ed  
in  w h o le  or in  part before maturity, that 
the redem ption could  affect the y ield  
represented and that additional 
inform ation is available on request;

(ix) In the case of a transaction in  a 
debt security effected exc lu sive ly  on the 
basis o f a dollar price:

(A) The dollar price at w h ich  the 
transaction w as effected; and

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



Federal Register / Vol. 60, No. 247 / Tuesday, December 26, 1995 / Proposed Rules 66763

(B) The yield to maturity calculated 
from the dollar price; provided, 
however, that this paragraph
(c)(2)(ix)(B) shall not apply to a 
transaction in a debt security that either 
has a maturity date that may be 
extended by the issuer with a variable 
interest payable thereon, or is an asset- 
backed security that represents an 
interest in or is secured by a pool of 
receivables or other financial assets that 
are subject to continuous prepayment;

(x) In the case of a transaction in a 
debt security effected on the basis of 
yield:

(A) The yield at which the transaction 
was effected, including the percentage 
amount and its characterization (e.g., 
current yield, yield to maturity, or yield 
to call) and if effected at yield to call, 
the type of call, the call date, and the 
call price; and

(B) The dollar price calculated from 
the yield at which the transaction was 
effected; and

(C) If effected on a basis other than 
yield to maturity and the yield to 
maturity is lower than the represented 
yield, the yield to maturity as well as 
the represented yield; provided, 
however, that this paragraph (c)(2)(x)(C) 
shall not apply to a transaction in a debt 
security that either has a maturity date 
that may be extended by the issuer with 
a variable interest rate payable thereon, 
or is an asset-backed security that 
represents an interest in or is secured by 
a pool of receivables or other financial 
assets that are subject to continuous 
prepayment;

(xi) In the case of a transaction in a 
debt security that is an asset-backed 
security which represents an interest in 
or is secured by a pool of receivables or 
other financial assets that are subject 
continuously to prepayment, a 
statement indicating that the actual 
yield of the asset-backed security may 
vary according to the rate at which the 
underlying receivables or other financial 
assets are prepaid and a statement of the 
fact that information concerning the 
factors that affect yield (including at a 
minimum, the estimated yield, weighted 
average life, and the prepayment 
assumptions underlying yield) will be 
furnished upon written request of the 
customer; and

(xii) In the case of a transaction in a 
debt security, other than a government 
security, that the security is unrated by 
a nationally recognized statistical rating 
organization, if that is the case.

(d) Notification by agreement; 
alternative forms and times of 
notification. A State member bank may 
elect to use the following alternative 
procedures if a transaction is effected 
for:

(1) A ccounts (except period ic plans) 
w here the bank does not exercise  
investm ent d iscretion and the bank and  
the custom er agree in  w riting to a 
different arrangement as to the tim e and  
content o f the notification; provided, 
how ever, that such  agreem ent m akes 
clear the custom er’s right to receive the 
w ritten notification  pursuant to 
paragraph (c) o f th is section  at no  
additional cost to the custom er;

(2) A ccounts (except co llec tive  
investm ent funds) w here the bank  
exercises investm ent d iscretion  in  other 
than an agency capacity, in  w h ich  
instance the bank shall, upon request of 
the person having the pow er to 
term inate the account or, if  there is no  
such person, upon the request o f any 
person hold ing a vested  beneficia l 
interest in such account, g ive or send to 
such person the written notification  
w ith in  a reasonable tim e. T he bank may  
charge such person a reasonable fee for 
providing th is information;

(3) A ccounts, w here the bank  
exercises investm ent d iscretion  in  an 
agency capacity, in  w h ich  instance:

(i) The bank shall g ive or sen d  to each  
custom er not less frequently than once  
every three m onths an item ized  
statem ent w h ich  shall specify  the funds 
and securities in the custody or 
possession  o f the bank at the end  of  
such period and all debits, credits and  
transactions in  the custom er’s  accounts 
during such period; and

(ii) If requested by the custom er, the 
bank shall give or send to each  custom er  
w ith in  a reasonable tim e the w ritten  
notification  described in  paragraph (c) 
o f th is section . The bank m ay charge a 
reasonable fee for providing the  
inform ation described in  paragraph (c) 
o f th is section;

(4) A  co llective  investm ent fund, in  
w h ich  instance the bank shall at least 
annually furnish a copy o f  a financial 
report o f the fund, or provide notice that 
a copy o f such  report is available and 
w ill be furnished upon request, to each  
person to w hom  a regular periodic  
accounting w ou ld  ordinarily be 
rendered w ith  respect to each  
participating account. T his report shall 
be based upon an audit m ade by 
independent public accountants or 
internal auditors responsib le on ly  to the 
board of directors o f the bank;

(5) A periodic plan, in w h ich  instance  
the bank shall g ive or send to the  
custom er not less than every three 
m onths a written statem ent show ing the 
funds and securities in the custody  or 
possession  o f the bank, all service  
charges and com m issions paid by the 
custom er in connection  w ith  the  
transaction, and all other debits and  
credits o f the custom er’s account

invo lved  in the transaction; provided  
that upon the w ritten request o f  the 
custom er the bank shall furnish the 
inform ation described in  paragraph (c) 
o f th is  section , except that any such  
inform ation relating to rem uneration  
paid in  connection  w ith  the transaction  
need  not be provided to the custom er  
w hen  paid by a source other.than the 
custom er. The bank m ay charge a 
reasonable fee for provid ing the  
inform ation described in  paragraph (c) 
o f th is section .

(e) Securities trading p o lic ie s  and  
procedures. Every State m em ber bank 
effecting securities transactions for 
custom ers shall establish written  
p o lic ie s  and procedures providing:

(1) A ssignm ent o f responsib ility  for 
supervision  o f all officers or em ployees  
who:

(1) Transmit orders to or p lace orders 
w ith  broker/dealers;

(ii) E xecute transactions in  securities 
for custom ers; or

(iii) Process orders for notification  
and/or settlem ent purposes, or perform  
other back office functions w ith  respect 
to securities transactions effected  for 
custom ers; provided that procedures 
established under th is paragraph
(e)(l)(iii) shou ld  provide for supervision  
and reporting lines that are separate 
from supervision  o f personnel under 
paragraphs (e)(l)(i) and (e )(l)(ii) o f this 
section;

(2) For the fair and equitable  
allocation  o f  securities and prices to 
accounts w hen orders for the sam e 
security are received  at approxim ately  
the sam e tim e and are p laced  for 
execution  either in d iv id u a lly  or in  
com bination;

(3) W here applicable and w here  
perm issib le under local law , for the 
crossing o f buy and se ll orders on a fair 
and equitable basis to the parties to the  
transaction; and

(4) That bank officers and em ployees  
w ho make investm ent recom m endations 
or d ecis ion s for the accounts o f  
custom ers, w h o  participate in  the 
determ ination o f such  recom m endations  
or d ecisions, or w h o, in  connection  w ith  
their duties, obtain inform ation  
concerning w h ich  securities are being  
purchased or sold  or recom m ended for 
such  action, m ust report to the bank, 
w ith in  ten days after the end  o f the 
calendar quarter, all transactions in  
securities made by them  or on their 
behalf, either at the bank or elsew here  
in  w h ich  they have a b eneficia l interest. 
The report shall iden tify  the securities 
purchased or sold  and ind icate the dates 
of the transactions and w hether the 
transactions w ere purchases or sales. 
Excluded from th is requirem ent are 
transactions for the benefit o f the officer

Digitized for FRASER 
http://fraser.stlouisfed.org/ 
Federal Reserve Bank of St. Louis



66764 Federal Register / Vol. 60, No. 247 / Tuesday, December 26, 1995 / Proposed RulesV

M-

' *■

*

*

-

*

W

4

*-

*

4
v

»

W

v

-

w

r

or em ployee over w h ich  the officer or 
em ployee has no direct or indirect 
in fluence or control, transactions in  
m utual fund shares, and all transactions 
involv ing  in  the aggregate $10,000 or 
less during the calendar quarter. For 
purposes o f  th is paragraph (e)(4), the 
term securities does not include  
governm ent securities.

(f) S e ttlem en t o f  securities  
tran saction s. A ll contracts for the 
purchase or sale o f a security shall 
provide for com pletion  of the 
transaction w ith in  the number o f  
b u sin ess days in  the standard settlem ent 
cy c le  for the security fo llow ed  by 
registered broker dealers in  the U nited  
States u n less otherw ise agreed to by the 
parties at th e  tim e o f the transaction.

(g) E xceptions. (1) D e m in im is  
T ransactions. T he requirem ents of 
paragraphs (b)(2)(ii) through (b)(2)(iv) 
and paragraphs (e)(1) through (e)(3) o f  
th is section  shall not apply to banks 
having an average o f less than 200  
securities transactions per year for 
custom ers over the prior three calendar  
year period, ex c lu sive  o f transactions in  
governm ent securities;

(2) G overnm en t Securities. The 
recordkeeping requirem ents of 
paragraph (b) o f th is section  shall not 
apply to banks effecting fewer than 500  
governm ent securities brokerage 
transactions per year; provided that th is  
exception  shall not apply  to governm ent 
securities transactions by a state 
m em ber bank that has filed  a written  
notice, or is  required to file notice, w ith  
the Federal Reserve that it acts as a 
governm ent securities broker or a 
governm ent securities dealer;

(3) M u n ic ipa l Securities. The 
m unicipal securities activ ities o f a state 
m em ber bank that are subject to 
regulations prom ulgated by the 
M unicipal Securities Rulemaking Board 
shall not be subject to  the requirem ents 
o f th is section; and

(4) Foreign B ranches. The 
requirem ents o f th is section  shall not 
apply to the activ ities o f foreign 
branches o f  a state mem ber bank.

(h) Safe a n d  so u n d  operations. Every 
State m em ber bank qualifying for an 
exem ption  under paragraph (g) o f th is  
section  that conducts securities  
transactions for custom ers shall, to 
ensure safe and sound  operations, 
m aintain  effective system s o f records 
and controls regarding their custom er 
securities transactions that clearly and  
accurately reflect appropriate 
inform ation and provide an adequate 
basis for an audit o f the information.

By order of the Board of Governors of the 
Federal Reserve System, December, 19,1995. 
William W. Wiles,
Secretary of the Board.
[FR Doc. 95-31234 Filed 12-22-95; 8:45 am] 
BILUNG CODE 6210-01-P
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